
Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, November 28, 2006

1:00 p.m.

Shannon Baldwin, Community Development Director, introduced Mike Egan as the new legal counsel for the Community Development Department and gave the Board a brief description of Mr. Egan’s work experience. He explained that Mr. Egan would be attending all Board meetings in the future.

ROLL CALL

Present:
Stephen Webber, Chairman



Mary Ann Dotson



Harvey Jacques



Paul LaQue, Alternate



Werner Maringer, Vice Chairman



Nancy McNary



Chuck Watkins, Council Liaison

Also Present:
Mike Egan, Legal Counsel



Teresa Reed, Zoning Administrator



Sheila Spicer, Code Enforcement Clerk, Recording Secretary

Absent:
Fred Noble, Alternate

APPROVAL OF THE AGENDA

The agenda was amended as follows; add item 5. (B) Arcade Building and item 6. (A) December meeting or workshop. 
Mr. Maringer made a motion to approve the agenda as amended. Ms. Dotson seconded and all were in favor.

APPROVAL OF MINUTES

The minutes of the October 24, 2006 meeting were amended as follows; remove the word Western on page 4 in the third line of the third paragraph, change “him” to “he” on page 6 in the first line of the fifth paragraph, and change “application” to “appliqué” on page 12 in the third line of the motion near the bottom of the page.
Mr. Maringer made a motion to accept the minutes of the October 24, 2006 meeting as amended. Ms. Dotson seconded and all were in favor. 

HEARINGS

(A) ZV-06-23, a request by William Seymour to reduce the minimum front (street) yard setback of 50 feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 38 feet. The requested variance would be for 12 feet. The property (Tax PIN 229125) is located at the corner of Buffalo Shoals Road and Sunset Cove Road, Lake Lure, North Carolina.
Ms. Reed, Mr. Seymour, Mr. Seymour’s legal counsel Josh Farmer, and neighboring property owner Mike Huber were sworn in.
Ms. Reed pointed out that this request is different from the previous variance that Mr. Seymour requested for this property, and must be treated as a new case.

Mr. Farmer stated that the intent for this variance request is to address several concerns that were brought up at the last variance request hearing. Chairman Webber pointed out that, due to the fact that the previous variance request is still in litigation, the applicant needs to address only the current case. Mr. Egan agreed that the applicant needs to build a case for this request.
Mr. Farmer pointed out that the lot is unique in that approximately 90% of the lot has road frontage. This presents an undue hardship because of the setback requirements for both roads. Mr. Seymour stated that he would be willing to work with the Board on additional conditions they might want in granting the variance, including erosion control. Mr. Seymour indicated that he was aware, when he purchased the property in 2003, that the town had setback requirements; however, he was not aware that the property would have to meet the front yard setbacks from both roads.
Mr. Maringer asked Ms. Reed if the requirement for 30% open space in the rear yard would be met. Ms. Reed stated that she had been instructed not to enforce that regulation. Mr. Webber responded that, since the lot did not have a rear yard, that regulation would not apply anyway. Ms. Dotson enquired whether the lot is a buildable lot of record. Ms. Reed responded that it is a lot of record; however, she would never say any lot is unbuildable, as that would constitute a taking.
Ms. McNary questioned Mr. Seymour on the height of the proposed structure. He testified that it would be approximately 16 to 19 feet at the front of the structure. He stated that the structure would be a 1 ½ story, chalet style, log home, with a basement. 

There was a brief discussion on erosion control. Mr. Seymour stated that he will have silt fence in place to catch any sediment before it reaches the road. Ms. Reed pointed out that town staff will ensure that any erosion is controlled, as is done with any land disturbance activity in the town.

There was a lengthy discussion on concerns with parking and the placement of a driveway. Ms. McNary asked if there would be enough room for emergency vehicles to maneuver around cars parked at the proposed residence. Mr. Seymour stated that the parking would be completely off of the road. Ms. McNary questioned where the construction vehicles would be parked. Mr. Seymour responded that he had made arrangements with the owners of two adjacent lots to park vehicles there during construction. He pointed out that there may be times when delivery trucks are blocking the roads, but that would only be for short periods of time during unloading. 
Mr. Huber addressed the Board and read a statement he had emailed to the Board members prior to the meeting. In the email, he had expressed concerns over parking and erosion. He asked Mr. Farmer to point out the location of the driveway for the proposed structure. Don Hinton, another neighboring property owner, was sworn in. He stated that the view is already blocked when turning from Sunset Cove Road onto Buffalo Shoals Road, and questioned whether a proposed retaining wall along the driveway would block that view more. Mr. Seymour responded that the cutting of the grade for the driveway would actually open the view more. Mr. Maringer suggested postponing the case to get a complete site plan that shows the location of the driveway. Mr. Farmer stated that he and Mr. Seymour could draw in the exact location of the driveway if given a few minutes. The meeting was recessed for ten minutes to give the applicant time to do this.
Chairman Webber read a statement from Carole Troy, another neighboring property owner, who had the same concerns as Mr. Huber. He then asked Mr. Egan if the Board should be concerned with the location of the driveway, or just focus on the variance requested. Mr. Egan stated that the Board should first decide whether a hardship exists. Chairman Webber then presented the findings of fact.
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Findings of Fact

 SEQ CHAPTER \h \r 1Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. Four members were in favor, one was opposed.
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Three members were in favor, two were opposed. 
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Four members were in favor, one was opposed.

Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Three members were in favor, one was opposed, and one was undecided.
Finding #5

The special circumstances are not the result of the actions of the applicant. Three members were in favor, two were opposed. 
Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. All members were in favor.

Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.
Mr. Webber then reopened the hearing to address the driveway and to determine if the structure would be injurious to the neighborhood. Mr. Farmer handed out applicants exhibit A, a site plan indicating the location of the driveway. Ms. McNary enquired whether the driveway would be flat. Mr. Reed pointed out that the regulations require a grade of no more than 15%.
The Board member that was undecided on finding number four voted in favor of that finding. 

Ms. McNary made a motion to approve ZV-06-23 with the condition that a licensed or professional engineer, who has been approved by the Town of Lake Lure Erosion Control Officer, designs a plan for advanced erosion control measures. This plan will need the endorsement of the Erosion Control Officer, and is to be included as a requirement in the building permit. Mr. Jacques seconded the motion. After further discussion, Ms. Dotson added the condition that the structure will be limited to the testimony presented and Chairman Webber added the conditions that the advanced erosion control measures addressed would apply from the intersection of B1 and B6 on the site plan to the intersection of B3 and B4 and that the tree buffer that the applicant testified he would be willing to do along Buffalo Shoals Road be included, and that the style, shape, and types of trees will be determined upon something that can be mutually agreed upon between Mr. Seymour and the erosion control officer. Four members were in favor of the motion and one was opposed. The variance was granted with the conditions as stated and Chairman Webber authorized the Zoning Administrator to issue a certificate of zoning compliance.  
OLD BUSINESS
(A) Discuss Bylaws
There were no further comments on the draft revisions previously presented by Chairman Webber. Mr. Maringer stated that he feels the current bylaws are sufficient. Ms. McNary stated that she felt Chairman Webber’s changes added clarity. Ms. Dotson indicated that she would like to see a final document with the proposed changes in place. Mr. Webber responded that he would provide a copy to all of the Board members when it is complete.
(B) Arcade Building
Chairman Webber pointed out that the new marquis sign for the Arcade Building is not in accordance with the variance granted by the Board. Ms. Reed stated that she was already looking into that.

Chairman Webber and Ms. McNary, referencing the Norton Elder case at the previous meeting, stated that they did not feel Ms. Reed should have overruled their request for a survey of the entire property. Ms. Reed responded that the Board should address that with Shannon Baldwin, Community Development Director, as she had received permission from him before advising Mr. Elder that he only needed to have a survey done of the portion of property pertaining to the variance request.
NEW BUSINESS

(A) December Meeting or Workshop

Chairman Webber pointed out that there are no hearings scheduled for the December meeting and would therefore like to ask Mr. Egan to conduct a workshop for the Board. Ms. Dotson pointed out that it would be good to have the workshop after the Town Council appoints the additional alternate Board members requested. Due to the holidays, the regularly scheduled December meeting has been changed to Tuesday, December 19, 2006 at 9:00 a.m. and will be a workshop.   
ADJOURNMENT

Mr. Maringer moved to adjourn the meeting. Ms. Dotson seconded the motion; all were in favor.  

The meeting was adjourned at 3:25 p.m. The next meeting is the workshop on December 19, 2006 at 9:00 a.m.

ATTEST:

                                                                               _________________________________

                                                                                             Chairman

____________________________________

      Sheila Spicer, Recording Secretary
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